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Vision 360: Festivities all
around!

With the festivities all around in the last quarter of the calendar year, the spirits are high among the

people! A big gift by the Judiciary in this festive season has been the re - opening of the TRAN -1/TRAN 2
facility on the GSTN portal. The facility is currently live and the taxpayers are making the best out of this last

opportunity given.

In this past month of September 2022, the CBIC had issued a slew of notifications amending various

provision under the CGST Act along with corresponding amendments in the GST Rules. Most notably,
Section 16 of the CGST Act has been amended, extending the time limit for availing ITC in respect of
invoices or debit note for a particular Financial Year till the 30th of November of following Financial Year.

The CBIC has also issued a Circular clarifying the procedure to revise the transitional forms.

Further, with the start of the month of October 2022, the e - invoicing threshold has also be reduced to INR 10
cr., thus, bringing in more taxpayers within its purview. The said threshold is further expected to be reduced

to INR 5 crores w.e.f. January 2023. The CBIC has also issued a set of guidelines for the GST Departments for
launching of prosecutions under the CGST Act. With such set of instructions in place, the prosecution
proceedings shall be undertaken in a lawful manner.

On the Customs front, the Government has further extended the existing FTP 2015 - 2020 by six months w.e.f.
October 01, 2022. Thus, the stakeholder will have to wait till April 2023 for the new FTP. The CBIC has also
issued the IGCR Rules, 2022 for Customs import of goods at concessional rate of duty or for specified end

use.

On the Direct Tax front, the CBDT had extended the due date for filing of Tax Audit Reports for the A.Y. 2022 -
23 from September 30, 2022 to October 07, 2022. Further, in an important judicial development, the HC has

granted interest @5% on refund delayed beyond 90 days, determined under the VsV Act. Further, the

Mumbai ITAT has held that assessment made by relying on statements under Section 132(4) of the IT Act,

on standalone basis, is not sustainable.

In the Regulatory news, the MCA has redefined Small Companies by enhancing the cap of paid - up capital
and the turnover. Further, the MCA has amended the CSR Policy. Vide the said amendment, has introduced

a new class of entity will may act as Implementing Agency. The MCA has also allowed the filing of e - form
DIR- 3- KYC and web -form DIR - 3 - KYC without filing fee upto October 15, 2022 instead of September 30, 2022

as earlier.

In International news, the Members of Asia Initiative agree on high - level work plan for tax transparency.
Further, the OECD has also released Tax Morale Report, focusing on trust between Tax Administrators and

MNEs.

Compiling all such developments, we at TIOL, in association with Taxcraft Advisors LLP, GST Legal Services
LLP and VMG & Associates =~ ‘' ‘", 0T oo o T
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interesting read. We look forward to receiving your inputs, thoughts and feedback, in order to help us
improve and serve you better!

VISION 360 October 2022 | Edition 25 2



Happy Reading!

P.S.: This document is designed to begin with an article peeking

into recent tax/regulatory issues allowed by stimulating perspective of leading industry professionals. It
then goes on to bring to you latest key developments, judicial and legislative, in Direct tax, Indirect tax
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how such trading has adverse affects of market liquidity which causes transaction costs higher,

reducing investor returns. The authors have concluded the article giving the trade and industry,
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INDUSTRY PERSPECTIVE

Mr. Gaurav Gupta shares his thoughts and perspective on present sentiments impacting the

Income tax liabilities, with special focus on concessional duty rates and paradigm shift in
accounting for companies owing to Implementation of IND - AS. He has also given his views of
extension to FTP 2015 - 2020 which replaces the incumbent policy with a new one with effect from

a beginning of the new FY.

DIRECT TAX

From the Judiciary

9 HC holds disallowance for TDS default not sustainable for sum neither claimed in
computing Business Income, nor debited to P&L Account

1 HC sets aside Single Judge's remand order where Section 148A(d) order of the Revenue
was not relatable to show cause notice

1 HC grants interest at 5% on refund delayed beyond 90 days, determined under VsV Act

...and other judicial developments from September 2022

From the Legislature

I CBDT notifies hierarchy of Principal Commissioner of Income Tax, Chief Commissioner of
Income Tax and Commissioner of Income Tax (Appeals) units across the country

 CBDT notifies amended Form 52A for Film Producers

I CBDT natifies ITR - A under Section 170A of the IT Act, for filing modified return pursuant to
business reorganization

...and other legislative developments from September 2022
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TRANSFER PRICING
19 From the Judiciary

T "« *_ . 7. . -réfection, Bllowing Sony Ericsson HC - ruling, not being stayed by SC
9 ITAT quashes final assessment order passed without draft - order, follows Zuari Cement over
Vedanta ruling

9 ITAT confirms CIT(A)'s deletion of TP - adjustments qua loans advanced to AEs
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22 From the Judiciary

1 AAR holds ITC to be ineligible on vouchers supplied to customer against loyalty points

1 ITC not eligible on inputs/input services procured for promotional scheme
Tt .S - opehing of TRAN -1 portal
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2 7 From the Legislature

1 Amendments to the CGST Act
1 Rescinds notification relating to refunds

9 Guidelines for filing/revising TRAN - 1/TRAN 2 pertaining to re - opening of the GSTN portal
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9 Drawback cannot be denied for bona fide mistake in marking drawback claim serial No.

i Ultimate use of goods cannot be criteria for arriving at valuation of goods

32 From the Legislature

1 FTP (2015 2020) extended

1 Customs Import of Goods at Concessional Rate of Duty or for Specified End Use (IGCR) Rules,
2022

..and other legislative developments from September 2022

REGULATORY
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34 I HC sets aside CLB order dismissing company petition without hearing shareholder on
O
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NCLAT order

...and other judicial developments from September 2022

39 From the Legislature

1 Revision of Scope of Small Company
I MCA has amended the CSR Policy
I Moadification in the Operational Guidelines for Foreign Portfolio Investors

...and other legislative developments from September 2022
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43 With numerous modifications and amendments happening in the field of taxation across the
globe, the authors highlight few significant updates relevant for industry...
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Insider trading is not a victimless crime. Insider trading adversely affects market liquidity and makes
transaction costs higher, reducing investor returns. It undermines public confidence in financial markets
and feeds the common view that they odds are stacked in favor of the elite and against everyone else.
Furthermore, since inside traders profit from privileged access to information rather than work, this makes
people believe that the system is rigged.

It was only about three decades back
that insider trading was recognized in
many developed countries as what it
was - an injustice; in fact, a crime
against shareholders and markets in
general. In India, in 1948, First concrete
attempt to regulate Insider Trading was
the constitution of Thomas Committee.

It helped restricting Insider trading by
Securities Exchange Act, 1934. In 1956,
Sec 307 & 308 were introduced in the
Companies Act, 1956. In 1986, Patel
committee recommended that the Securities contracts (Regulations) Act, 1956 be amended to make
exchanges reduce Insider Trading and in 1992, India has prohibited the fraudulent practice of Insider
Trading through "Security and Exchange Board of India (Insider Trading) Regulations Act, 1992 for the
effective functioning and governance of a corporate organisation are attributed to ensuring transparency,
openness, and disclosure for maintain a positive relationship among the managers and the stakeholders,
and embrace the faith of the investors.

Insider trading is basically the practice of buying and selling publicly - R < '
possession of material as well as non - public information. Material Information refers to any and all
information that may result in a substantial impact on the decision of an investor regarding whether to

buy or sell the security whereas Non - public information / Unpublished Information is information that has

not been previously disclosed to the general public by the Company, or its agents and it is not specific in

nature.

For Ex: Companies employees, Directors or Executive who traded because of non - public information they

learned due to the nature of their employment.
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price sensitive information in respect of securities of a company with whom he is/ was connected.
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to a company which is not published by the company to general public and if published is likely to
materially affect the price of securities of company. Some of the examples are information on financial
results of the company, dividend information, initiation or decision on capital market transactions such as

amalgamation, merger, demerger, acquisition etc.

VISION 360 October 2022 | Edition 25 8
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LEGALITY OF INSIDER TRADING :
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confidential stock price information for personal gains and trading in securities against the rules of law.
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their corporation but regularly report it to the Stock Exchange Commission and publicly discloses the
P - q - .- - s A - . .
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various penal provisions to discourage the Insider trading, the penalties may extend up to three times the
profits earned through Insider trading transactions. Recently SEBI has also institutionalized changes which
has brought in trading of units if mutual funds also in the ambit of Insider Trading, thus now it is mandatory
to report trading of units of mutual fund as well as holding in units of mutual fund executed by the
designated persons of Assets Management Companies (AMC) /Trustees, their immediate relatives and by
any other person for whom such person takes trading decisions to the compliance officer of the AMC
concerned within 7 days from the date of transaction

The Industry have seen various courts taking views on Insider
.Trading matters and it is noteworthy that each case is unique
and therefore courts have taken views on the basis of facts and
circumstances of each case. The people who are in possession
of UPSI may deal in securities of the companies in normal course
of business and it is not necessary that each time there is an
element of non -compliance or mala fide intention. There are
umpteen cases in past where people have been held guilty or
were penalized when they gained through dealing in securities
and there were reasons to believe that they had access to UPSI.
However, recently we have seen certain judgments including a
recent one from Apex Court where courts strictly analyzed the
facts and upheld the legality of trading carried out by promoters or people from management team.

For instance, in a recent case, Supreme Court overruled the SEBI and SAT judgements where family
members of PC Jewellers were held guilty of dealing in securities as they were considered to be the people

in possession of UPSI, where the facts suggested that these family members broke away from PC Jewellers
in past and had no active in the business of the company. The basic premises of SEBI finding was wrong as

VISION 360 October 2022 | Edition 25
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by merely sharing the same residential address does
not lead to the possession of sensitive information. In
yet another case of Gammon Infrastructure Projects
Limited, the managing director of the company was
held guilty in a SEBI investigation as he sold the shares
- of the company in open market during a time when
i A certain contracts of company were terminated and
the information was pending to be disclosed to stock
% exchanges. The matter was eventually decided by
- Supreme Court, which deeply analysed the facts of
— S the case and concluded that there were other facts
which were missed by SEBI, such as the assets of company including subject equity shares were sold as a

‘ . 1 ~ € - -t . ) t

money to ensure promoter contrrbutron as a part of commrtment made by it to Ienders Moreover it was
also found that such contracts were representing only a small part of overall revenues and order book of
company and cancellation of contracts only has positively benefited the company. Therefore the Apex
Court held that it is really important to see the intention behind a transaction rather than simply terming it

as Insider Trading merely on the basis of its form.

There has been an evolution of the laws prohibiting the practice of insider trading to a great extent since

1992. The authorities have considered the practice of insider trading as an alarming offence and have

amended the statutes with new and stringent provisions from time to time. Further SEBI increased the

reward payable to whistleblowers under its prohibition of insider trading regulations to Rs 10 crore from Rs 1

crore to further encourage whistleblowers to come forward to the regulator. To eliminate the offence of

insider trading and for the preservation of interest of investors in the market, it is essential to make the

e e e oL [ O A oL, LT

price - sensitive mformatlon It is not possrble to fuIIy control the actions of the Insiders and hence the
people holding the top managerial positions i.e. directors, officers, and other members of the company
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is not damaged.
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Gaurav Gupta

Head of Finance
Devyani International Limited

There has been a paradigm shift in accounting for

01 companies owing to implementation of IND - AS. How do you
see this particular development impacting Income Tax
liabilities of companies and/or challenges companies may
face during assessment?

Extending the overall timeline for availment of ITC, issuance of Credit note is a welcome step, but riddling it
with interpretational issues and effectively curtailing the extension only to a month is tricky to say the least.
The amendment is likely to invite litigation for lack of clarity amongst the taxpayers.

Speaking of restrictions on ITC, the food manufacturing industry has already been facing difficulties due to

o = ‘ ‘ [ T bl X ]

of ITC under more and more stringencies. Earlier the provisions of Rule 36(4) restricted availability of
provisional ITC in lieu of unreported invoices/Debit Note over GSTR 2A and it was followed by Budget 2021
amendment in Section 16 to allow ITC entirely based on GSTR - 2A and GSTR-2B. Such stringencies cause
despair to many although one may optimistically see the discipline and compliances it silently promotes.
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introduction of TDS mechanism was aimed at forcing the non - compliance taxpayers to file the return and

fall in line with the statutory requirement. Over the years, business has struggled to institute discipline and
compliances with vendors and other business partners and statistically a large number of such vendors
and business partners, especially SMEs lacked in sufficient compliance. These recent statutory stringencies
are now an effective tool to address such lack of compliances at the hands of those who have been
ensuring sufficient compliance. We must always see both sides of the coin and focus on the side that
brings positive outlook. The law will keep evolving and taxpayers must adapt for better reasons. In fact, this
will act as a competitive advantage for the matured organisations and the ones who consider
compliances an integral part of its culture.

What are your views of
extension to Foreign Trade
Policy 2015 - 20207

It makes all the more sense to replace incumbent
policy with a new one with effect from a beginning of

a new financial year. Bringing in the mid - year has its
own challenges, especially when the new policy is
likely to bring in some new schemes. It is expected
that new policy may introduce new schemes such as district export hubs, schemes for E - commerce
exporters, revamp of service export scheme, etc. It will be important how these schemes are designed to

‘ ‘ L t L - - ’
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03 One of the major targets of the current central Government
was to digitalise the Indian tax system. How do you think
the government has fared so far on this front?

It is no secret that the underlying objective of the Government in digitalization was to curb the tax evasion

phenomenon, which is one of the biggest issues faced by the Indian economy. However, in order to put a
complete check on the tax evasion, it is imperative for the digital system to work hassle free. With the
current faceless customs clearance systems or the faceless assessment scheme in the Direct tax sector, it
is seen in many cases that instead of streamlining the processes, there have been numerous technical

glitches in the system. However, digitisation is undoubtedly key in the compliances matters, especially in
taxation, which has been seen in many developed countries such as the U.S.A. and Australia.

One of the notable achievements in the digital India movement has been GST. Right from electronic filing

of returns to the introduction of E - Way Bill, E- Invoicing have been major success. Similarly, the Faceless
assessment system in direct tax is also maturing post its implementation by govt few years back. It has

saved lot of time both for government and taxpayers. It has worked in reducing any personal bias against

the assesses and dispel any apprehension of wrong practices. It has helped in creating a positive
environment and improve ease of doing business.

What are your views on recent changes in the Direct tax
space, more particularly Section 194 ?

As per clause (iv) of section 28 of the Act, the value of any benefit or perquisite, whether convertible into
money or not, arising from business or exercise of profession is to be charged as business income in the
hands of the recipient of such benefit or perquisite. However, in many cases, such recipient does not report

VISION 360 October 2022 | Edition 25 12
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particulars of income. Accordingly, in order to widen and deepen the tax base,
the Finance Act 2022 inserted Section 194R to the Act to provide that the person
responsible for providing to a resident, any benefit or perquisite, whether
convertible into money or not, arising from carrying out of a business or
exercising of a profession by such resident, shall, before providing such benefit or
perquisite, as the case may be, to such resident, ensure that tax has been
deducted in respect of such benefit or perquisite. | believe, while it is yet another
compliance burden for corporate sector, it will help the exchequer to widen the
tax net.

the receipt of benefits in their return of income, leading to furnishing of incorrect \

Disclaimer : The views/opinions expressed in this section are personal views of the Author and do not
necessarily reflect the views/opinions of the Organisation and/or the publisher.
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DI RECT TAX
From the Jud.]

HC holds disallowance for TDS
default not sustainable for sum
neither  claimed in computing
Business Income, nor debited to P&L
Account

Linde India Ltd
2022-Tll-19- HC- KOL- INTL

The Assessee was issued a show cause notice alleging that tax was not deducted at source in terms of the
provisions of Section 40(a)(ia) of the IT Act in respect of the advances for import of capital goods. In the
reply to the show cause notice, the Assessee contended that the said advances were made towards
import of capital goods on FOB basis at foreign ports, leading to transfer of title to the goods outside India.
Hence, there was no income chargeable to tax in India and the provisions of Section 195 of the IT Act could
not be attracted. It was also contended that such advances to suppliers had also not been charged to P&L
Account for the relevant assessment year. The AO completed the assessment by passing an order wherein
disallowances to the tune of INR 128 Crores were made under Section 40(a)(ia) of the IT Act .
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favour which upheld by the ITAT. Aggrieved, the Revenue preferred an appeal before the HC. The HC
concurring with the view of the ITAT and CIT(A) that since total amount was not charged to P&L account
and had not been claimed as expenditure while computing the total taxable income, observed that the
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appeal, the HC upheld the order of the ITAT.

HC sets aside Single Judge's remand order where Section 148A
(d) order of the Revenue was not relatable to show cause notice

Excel Commodity and Derivative Pvt. Ltd
2022- TIOL- 1225- HC- KOL- IT

The Assessee was issued a show cause notice under
Section 148A(b) of the IT Act alleging fictitious derivative
transactions against which a detailed response with all
relevant documents filed and it was submitted that no
fictitious  derivative  transaction was conducted.
Unconvinced, the Revenue passed an order against the
Assessee. Aggrieved, the Assessee preferred a writ
petition before the Single Judge of the HC who quashed
the order but remanded the matter back to Revenue to
pass a fresh speaking order.

Further aggrieved, the Assessee preferred an intra court
appeal before the HC which noted that on the plain
reading of order under Section 148A(d) of the IT Act it was evident that Revenue indirectly accepted the

VISION 360 October 2022 | Edition 25 14



DI r ect From the Judiciary

explanation given by the Assessee. The HC observed that the information available with the Revenue at
the time of issuance of show cause notice was not properly verified which led to erroneous issuance of
order.

The HC further observed that the order was not based on reasons for which show cause notice under
Section 148A(b) was issued and thus, it was illegal and unsustainable due to which the necessity to
remand the matter back to Revenue did not arise.

HC grants interest at 5% on refund delayed beyond 90 days,
determined under VsV Act

Mrs. Anjul
2022- TIOL- 1257- HC- DEL- IT

The amount of taxes refundable towards full and final settlement of tax arrears was determined under VsV

Act for AY 2010- 11 and 201112 and was granted final certificate in Form 5. The due amount was refunded to
the deceased Assessee through her legal heir. However, the
Assessee sought payment of interest on account of delay in

, Y ‘) payment from Revenue and accordingly preferred a writ
A\
2 | = = y r X P |
[ ‘;/'3 that there was no provision in VsV Act for payment of interest,
o the HC noted that refund payable to Assessee was a debt
- ‘ \\ owed and payable by the Revenue. The HC further observed
<L [éj that there was no provision in the VSV Act prohibiting award of

b interest on delayed refund. Further, the VSV Act did not
authorise the Revenue to either delay or withhold the payment
of the refund.

As regards to the Revenue's contention before the HC that refund could not be issued due to technical

issue at CPC, the HC observed that technical issue at CPC could not result in benefit to the Revenue.
Further placing reliance on SC ruling in Tata Chemicals [2014 - TIOL- 27- SC- IT] wherein it was held that the
state having received money without right was bound to make party good, the HC directing the Revenue
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ITAT holds assessment made by relying on statements under
Section 132(4) of the IT Act, on standalone basis, not sustainable

Nilesh M. Agrawal
2022- TIOL- 1122 ITAT- MUM

The Assessee was a proprietor and a director of few companies from Satish Saraf Group, which was
subject to a search operation. During the course search proceedings, the statements of key persons were
recorded under Section 132(4) of the IT Act wherein it was admitted that accommodation entries were
provided to various beneficiaries through paper concerns. However, no incriminating documents or
material were found during the course of search at the premises of the Assessee qua the addition made in

the assessment order. The Revenue during the course of assessment under Section 153A of the IT Act,
made the additions for the relevant AYs on account of unexplained purchases at 30%, addition on claim of
receivables, loans received/advance written off, futures and options loss, loss on sale of investment,
unsecured loans and advances from debtors treating the same as unexplained credit.

VISION 360 October 2022 | Edition 25



DI r ect |From the Judiciary

Aggrieved, the Assessee approached the CIT(A) who held that the statements of the key persons

constituted incriminating material unearthed during the course of search action and accordingly,

confirmed the additions made by Revenue while reducing the 30% disallowance on unexplained

purchases to 20%. Aggrieved, the Assessee preferred an appeal before the ITAT contending that the
S S
made and could not be reckoned as material found from the search. Further, for AYs 2008 -09 to 2010-11

and 2012 - 13, regular return of income had been filed under Section 139 and the

limitation period for passing assessment with respect to above stated AYs

had expired on the date of search, therefore the same had to be _ —

reckoned as completed assessment and could not be treated as '

abated assessment under Section 153A of the IT Act.

The ITAT observed that the addition made by the Revenue for the
relevant AYs were not based on any specific incriminating material

found during the course of search proceedings and even the
statements of the key persons did not refer to any corroborative

‘ o b A S -
incriminating material. Moreover, no incriminating material had been found o
e < D
T <
observed that the existence of incriminating material found during the course of search was sine -qua - non
for making addition under Section 153A where assessment had attained finality and had not been abated.
Therefore, placing reliance on a plethora of judgments, the ITAT observed that the statements of person
recorded during the course of search could not be used on a standalone basis to make additions in the
post - search assessments and further could not be treated as incriminating material found during the
course of search. Accordingly, deleting the additions made by the Revenue, the ITAT allowed the
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NOTIFICATIONS

Notification
Notification No.
106/2022 dated

September 2, 2022

Notification No.
109/2022 dated
September 14, 2022

Notification No.
110/2022 dated
September 19, 2022

Notification No.
111/2022 dated
September 28, 2022

VISION 360

Key Updates

CBDT notifies hierarchy of Principal Commissioner of Income Tax,
Chief Commissioner of Income Tax and Commissioner of Income
Tax (Appeals) units across the country

CBDT notifies that Commissioner of Income -tax (Appeals) units across the
country shall be subordinate to the jurisdictional Chief Commissioner of Income

- tax who shall be subordinate to the respective Principal Chief Commissioner of
Income - tax.

CBDT notifies amended Form 52A for Film Producers

CBDT amends Rule 121A of the IT Rules prescribing the form to be furnished by
producers of cinematograph films or persons engaged in specified activity.
Form 52A shall be furnished within 60 days from the end of the previous year.

CBDT also states that for the purposes of Section 285B of the IT Act (Submission
of statements by film producers), prescribed authority shall be PDGIT(Systems)
or DGIT(Systems) or any person authorised by PDGIT/DGIT(Systems).

CBDT notifies ITR - A under Section 170A of the IT Act, for filing
modified return pursuant to business reorganization

CBDT notifies Rule 12AD in the IT Rules and Form ITR - A as return of income under
Section 170A of the IT Act to be filed by the successor entity pursuant to a
business reorganization with effect from November 1, 2022.

Accordingly, in case of assessment or reassessment proceedings, the AO shall

pass an order modifying the total income of the relevant AY determined to
which the business reorganization order applies. The AO shall proceed to
complete the assessment or reassessment proceedings in accordance with the

order of the business reorganization and the modified return so furnished. The

Rule also modifies ITR -6 for AY 2022 - 23 or prior AYs to include a tick box for ITR
filed as per Section 170A of the IT Act.

CBDT notifies mechanism for disallowing cess or surcharge,
pursuant to retrospective amendment of Section 40(a)(ii) of IT
Act

CBDT notifies Rule 132 of the IT Rules along with Forms 69 and 70 for re -
computation of total income pursuant to Section 155(18) of the IT Act after
disallowing cess or surcharge claimed and allowed as deduction under Section

40(a)(ii) of the IT Act in prior years.

The Assessee is then required to make the payment of tax and intimate about it
to the AO in Form 70 within 30 days of making the payment. The Rule comes
into effect from October 1, 2022.

October 2022 | Edition 25 17



DI r ect

Circulars/
Guidelines

Circulars/

Circular No. 18/2022
dated September 13,
2022

Press Release dated
September 17, 2022

Circular No. 19/2022
dated September 30,
2022

VISION 360

From the Legislatur e

Key Updates
CBDT issues Additional Guidelines on Section 194R of the IT Act

CBDT issues additional guidelines under Section 194R (2) of the IT Act to
remove difficulties with respect to implementation of TDS on benefits or
perquisites. CBDT further provides clarity on TDS implications in loan
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shares, among others.

CBDT revises Guidelines for Compounding of Offences

CBDT revises Guidelines for Compounding of Offences under the IT Act,
inter - alia bringing about the following changes:

1 The offence under Section 276 of the IT Act (Removal, concealment,
transfer or delivery of property to thwart tax recovery) can now be
compounded;

1 Compounding charges where relaxation is allowed has been increased
from 1.25 to 1.5 times of the normal compounding charges;

1 Relaxation time for filing compounding application increased from 12 to
24 months and upto 36 months instead of 24 months from the end of
the month in which complaint is filed,;

1 Period for payment of compounding charges can be extended upto 6
months instead of 3 months and Regional Principal Commissioner of
Income Tax can extend it upto 12 months;

1 Interest on delayed payment of compounding charges decreased to 1%
per month from 2% per month for upto 3 months and to 2% per month
from 3% per month beyond 3 months.

CBDT extends due date for Tax Audit

Taking cognisance of difficulties faced in filing tax audit reports, CBDT
extends the due date for filing of various tax audit reports for AY 2022
from September 30, 2022 to October 7, 2022..
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From the Judl c

P, - rejectiofl,
following Sony Ericsson HC - ruling,
not being stayed by SC

Sharp Business Systems (India) Pvt Ltd

2022-Tll- 30- HC- DEL- TP

~ 3 ‘ ¢ ¢ 3
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decision which rejected BLT based AMP adjustment in case of the Assessee

for AY 2011 12. Before the HC, the Revenue solely placing reliance on the HC

ruling in Sony Ericsson Mobile Communication [2015 - Tll- 06 - HC- DEL- TP]

(which was pending adjudication before the SC) inter alia argued that the SHARP

ITAT erred in rejecting BLT, which was a mere methodology of determining «
SHARP BUSINESS SYSTEMS

quantum of AMP expense.

The HC noting that in the case of Sony Ericsson Mobile Communication

[2015 - TII- 06 - HC- DEL- TP], BLT was held to have no statutory mandate and

further placing reliance on the HC ruling in Bausch & Lomb Eyecare (India)

(P.) Ltd[2015 - TII- 65- HC- DEL- TP] which followed the decision in Sony Ericsson Mobile Communication
[2015 - TII- 06 - HC- DEL- TP], observed that the question of applying BLT to determine the existence of an
international transaction involving AMP expenditure did not arise. Further, the HC noted that the judgment

in Sony Ericsson Mobile Communication [2015 - Tll- 06 - HC- DEL- TP] was pending adjudication before the

- [ | ‘ 1 [ | 1 il = LY X
N
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being covered by the aforementioned judgments, the HC held that the order passed in the present appeal
shall abide by the final decision of the SC in the SLP filed in the case of Sony Ericsson Mobile
Communication [2015 - TII- 06 - HC- DEL- TP].

ITAT quashes final assessment order passed without draft -
order, follows Zuari Cement over Vedanta ruling

Xander Advisors India Pvt. Ltd
2022 - Tll- 314- ITAT- DEL- TP

The Assessee was a resident corporate entity engaged in providing advisory services to its overseas AE
that had filed its return of income. A search and seizure operation was conducted consequent to which a
proceeding under Section 153A of the IT Act was initiated. The AO completed the assessment under Section
153A and there was a variation between the income declared by the Assessee and as determined by the
AO solely on account of the TP adjustment made by the TPO.

The Assessee unsuccessfully filed an appeal before the CIT(A). This caused the Assessee to prefer an
appeal before the ITAT contending that the assessment order passed by AO without draft assessment
order was null and void. The Assessee further contended that it was an eligible assessee under Section
144C(15)(b) of the IT Act and the AO had made variation to the income declared by the Assessee, which
was prejudicial to the interest of the Assessee and therefore, the AO should have passed a draft
assessment order in terms of Section 144C (1) of the IT Act. However, instead of following the mandatory
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procedure laid down under Section 144C (1) of the IT Act, the AO passed the final assessment order under
Section 153A of the IT Act, which was wholly without jurisdiction and hence non - est in the eyes of law.

The ITAT observed that the AO had not only failed to implement the mandatory provision of Section 144C

(1) of the IT Act but had also gone against CBDT Circular No. 9/2013 dated November 19, 2013. The ITAT,
placing reliance on a plethora of judgments held that CBDT Circulars could not override the clear statutory
provision as contained under Section 144C (1) of the IT Act. Further, placing reliance on HC Division ruling in
Zuari Cement Ltd. [WP(C) No. 5557/2012(AP)] (which was subsequently upheld by SC) over HC Single
Bench ruling in  Vedanta Ltd. [Writ Petition No. 1729 of 2011] (which held that Section 144C was effective
from AY 2010 - 11 only), the ITAT observed that as per the principle of stare decisis, a decision rendered by a
Bench of superior strength would get precedence over a decision rendered by a Bench of lesser strength

and accordingly, quashed the final assessment order passed by the AO holding the order to be without
jurisdiction and void ab initio.

ITAT confirms CIT(A)'s deletion of TP - adjustments qua loans
advanced to AEs

ONGC Videsh Limited
2022-TIl- 332- ITAT- DEL- TP

The Assessee had advanced a foreign currency loan from its own funds @ 2.5% interest to ONGC Caspian.

The Assessee had adopted CUP method and compared the interest charged to the average 6 - month
LIBOR rate prevailing during the year i.e. 0.59% and used a spread of LIBOR plus 1.91% to arrive at interest

rate of 2.5%. The Assessee had also submitted additional benchmarking analysis conducted using Loan

Connector database where the effective interest rate paid by comparable companies was 1.40%. The

Assessee had also advanced a foreign currency loan to Jarpeno from internal accruals for AY 2013 - 14, the
Assessee charged interest @ 4%, applied internal as well as external CUP and also submitted additional
benchmarking analysis using Loan Connector database and had also advanced loans to ONGC (BTC) Ltd.

and ONGC Nile Ganga for AY 2014 - 15 at interest of 4% and 2.5% respectively.

With regards to the loan
advanced to ONGC Caspian, the
TPO however made a TP
adjustment considering credit
rating of AE as "CCC" and
determined interest @ LIBOR plus
500 basis points. Further, with
regards to the loan advanced to
Jarpeno, the TPO made a TP
adjustment using interest rate
charged by SBI and determined
arm's length interest @ 5.4357%
(LIBOR+4.5%) by assigning lowest
credit rating to Jarpeno and had applied interest rate of LIBOR plus 4.5% for loans advanced to ONGC
(BTC) Ltd. and ONGC Nile Ganga. Aggrieved, the Assessee approached the CIT(A) who deleted the TP
adjustment made by TPO on account of loan advanced to ONGC Caspian, observing that the TPO erred in
S 1 N < O
parent company. Moreover, TPO applied erroneous and non - comparable search to benchmark the loan
transaction - used data regarding loans which pertained to earlier years where the loan was for a period
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of 3 years. Further, following CIT(A)'s orders in the Assessee's own case for previous years, wherein addition

on similar basis by adopting SBI rates was rejected relying on Delhi HC decision in Cotton Naturals (1) Pvt.
Ltd. [2015 - Tll- 09- HC- DEL- TP], CIT(A) also deleted the TP adjustment made by TPO on account of loan
advanced to Jarpeno and with regards to the loans advanced to ONGC (BTC) Ltd. and ONGC Nile Ganga,

the CIT(A) directed the TPO to benchmark the said transactions @ 6 months LIBOR + 4%. Thus, upholding

the CIT(A)'s adjudication of TP adjustments qua loans advanced to AEs by the Assessee, the ITAT

ITAT directs fresh adjudication on ALP - adjustment qua
payments for Headquarter - services in light of evidences

Eaton Power Quality Private Limited
2022- Tll- 331- ITAT- MAD - TP

The Assessee had availed umpteen services from its Headquarter entering into a tripartite shared services

agreement. The Assessee had benchmarked all international transactions, including payments for
Headquarter services under TNMM with OP/ sales as profit level indicator and claimed to be tested party.

The Assessee had also furnished copy of agreement between the parties along with invoices and e - mail
correspondence to prove rendering of services by the AE.

During the course of proceedings, the TPO and DRP observed that the Assessee could not provide
necessary evidence to substantiate payments made to AE for shared services (headquarter services)
except filing certain email correspondence between the Assessee and its AE. Therefore, arguments of the
Assessee were rejected and disallowed the entire amount paid to AE for Headquarter services.

Aggrieved, the Assessee approached the ITAT which observed that on the basis of e - mail correspondence
itself, it could not be held that the AE had rendered services for which the Assessee made payments.

[ L t t y 7 ‘ 1 t a

wherein similar issue was remitted back in light of agreement between the parties and evidences to justify
claim of services being rendered by the AE, the ITAT, remitted the issue back to AO/TPO for fresh
adjudication in light of the existence of various evidences justifying services rendered by AE against
payment made for Headquarter services.

Wi

: ‘

VISION 360 October 2022 | Edition 25 21



GOODS & SE
TAX

From t he Jud.]

AAR holds ITC to be ineligible on
vouchers supplied to customer
against loyalty points

Myntra Designs Private Limited [2022 - TIOL- 111 AAR- GST]

The Applicant had sought an advance ruling to ascertain whether ITC
would be available on vouchers and subscription packages procured
from third party vendors, made available to eligible customers,
participating in the loyalty program.

The AAR observed that vouchers supplied electronically are goods as
per Section 2(52) of the CGST Act. It was further observed that
redemption of loyalty points is not consideration for vouchers as they

do not have any monetary value, are non - transferable and cannot be
converted to cash. Accordingly, it was held that ITC would not be available on such vouchers supplied free
of cost as gift u/s. 17(5)(h) of the CGST Act.

> ] o - - .- ﬂ € - o F

Similar to the ruling pronounced by the Tamil Nadu AAR in RE: GRB Dairy Foods Private Limited [2022 - TIOL
- 12- AAAR- GST], the Karnataka AAR in the instant case has also adopted a narrow view to disallow credit

on a promotional scheme. The Apex Court in RE: Ku. Sonia Bhatia vs. State Of U.P. and Ors. [1981 SCR (3)
239 . T ’ A £ B

vouchers given by Myntra are neither voluntary nor without consideration. They are given on the basis of
fulfilment of certain conditions such as purchase of goods of a certain price. Thus, classifying such
vouchers as gifts is incorrect.

R s . -.opéning of TRAN -1 portal.

1 i -— (4 s T -— +
Filco Trade Centre Private Limited [2022 - TIOL- 75- SC- GST]
The Apex Court has extended the time for opening GST Common Portal for a further period of 1 month. It

has also been clarified that all questions of law decided by the respective High Courts concerning Section
140 of the CGST Act read with the corresponding Rule/Notification or direction are kept open.

A
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While this judgement of the Apex Court is lauded by the Trade and Industry and there is no objection for
an extension, there are certain open questions, which one may ponder upon. In this second round of
availing transitional credit, the verification of the same has been moved from the post availment date to

pre - availment date. It is only after the verification is complete that the credit will be reflected in the

t « T ‘ ﬂ ] X ‘ [ I =
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prove to be enough.
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GST on Canteen Service charges of employees or contractual
workers

Troikaa Pharmaceuticals Limited [2022 - TIOL- 106- AAR- GST]

The Applicant had sought advance ruling to
ascertain whether GST would be applicable

on the amount recovered from its employees

or contractual workers, towards third - party
canteen services and whether ITC would be
available on food bills.

In light of Circular No. 172/04/2022 - GST dated
July 6, 2022, the AAR observed that the core
requirements provided by an employer to an
employee pursuant to a contractual
agreement are not subject to GST under Entry

| of Schedule Il of the CGST Act. Accordingly,
canteen facilities for the Applicant's own employees are not subject to GST, even if the Applicant recovers

a part of the amount for the same.

‘ ’ t [ ‘ ” ~ 1

is the Contractor who bears the cost of salary and wages. Accordingly, in absence of employer - employee
relationship, Schedule Il would not be applicable and therefore, GST on such services would be exigible.

As regards the ITC on food bills, it was observed that since it is obligatory for Applicant to provide canteen
facility under Factories Act, the ITC on GST paid on canteen facility is admissible on food bills provided that
the GST burden has not been passed on to the employees.

o =
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It would be pertinent to note that contractual worker are also included in the definition of the term

, C - C . -
o . .. a4 .7 - - .

where it is obligatory  for the employer to provide canteen services to the workers, should also be extended
to the contractual workers.

Mere availability of ITC cannot shield the Assessee from the levy
of Interest

Yamaha Motors Private Limited [W.P No. 19044 of 2019 dated August
29, 2022]

The Petitioner had challenged an order demanding interest for belated
payment of GST. The Petitioner argued that they had sufficient ITC credit
in both the Electronic cash ledger as well as the Electronic credit
register, thus there had been no loss caused to the Revenue.

The HC declined to insulate Assessee from levy of interest u/s. 50 of the
CGST Act holding that unless an Assessee actually files a return and
debits the respective registers, the Department cannot be expected to
assume that available credits will be set - off against tax liability.
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As a settled principle of law, interest is compensatory in nature. It would be pertinent to note that the
Apex Court in RE: Pratibha Processors [2002 - TIOL-273- SC-CUS] had beautifully explained the
y 7 t = 1 }.o ] ﬂ ” I_O" ﬂ ] 1 I_O
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the d|5t|nct|on |t had been held that mterest is compensatory in character and is imposed on an
assessee who has withheld payment of any tax as and when it is due and payable. The levy of interest is
geared to actual amount of tax withheld and the extent of the delay in paying the tax on the due date.

Apex court to decide on the matter of Safari Retreats Private
Limited on the interpretation of Section 17(5)(d) of CGST Act

Special Leave to Appeal (C) No(s). 26696/2019 dated September 01, 2022

B I - L . L Ca e e o SHfari
Retreats Private Limited [2019 -TIOL— 1088 HC Orlssa GST] . ’ . S - R
availment of ITC on goods and services used for construction of |mmovable property (shopplng mall)

which was let out to various tenants/lessees.

A
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With the slew of landmark judgements pronounced by the Apex Court recently, the instant matter will also

be of grave importance for the trade and industry as a whole. The Orissa HC had inter alia read down
Section 17(5)(d) of the CGST Act on the premise that denial of ITC, where the assessee retains the
property instead of letting it out, would frustrate the very objective of ITC scheme.

ITC not eligible on inputs/input services procured for
promotional scheme

RODEC Pharmaceuticals Private Limited [TS -454 - AAR (UP) - 2022 - GST]

Under a sales promotional
scheme, the Applicant had
offered certain free of cost
items to the retailers subject
to the quantity of goods
purchased by them. The
Applicant had sought an
advance ruling to ascertain

whether ITC  would be
available on GST paid on
procurement of inputs / input

. services for the promotional
scheme.

The AAR held that section 17
(5)(h) of CGST Act categorically restricts ITC on gifts, even if they are procured in the course or furtherance
of business. The AAR held that goods under scheme are given voluntarily and therefore qualifies as gifts.
Accordingly, it was held that ITC on GST paid on procurement of inputs / input services for promotional
scheme is blocked u/s. 17(5)(h) of the CGST Act.
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The CBIC vide Circular No. 92/11/2019 dated 07.03.2019 had inter alia clarified that where the goods are
given free of cost, subject to the condition of buying certain goods, it in fact is not a supply free of cost. It
had been further clarified that ITC shall be available to the supplier for the inputs, input services used in
relation to supply of goods or services or both as part of such offers. The instant ruling goes against the
intent of the Government clarified vide the said Circular.

Supply of works contract services to Government Authority
attracts 18% GST

Suez India Private Limited [2022 - TIOL- 109- AAR- GST]

The Applicant had entered into a contract with Uttar Pradesh Jal Nigam (UPJN) for supplying water and
sewage treatment and disposal services. The Applicant had sought an advance to ascertain the
applicable GST rate on such services.

- o * ~ > J

T ..~ UOl vs, RT Jain [1981 (2) .SCC 308] ", the AAR ebserved that UPJN
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per the test laid down by the SC, the local inhabitants of the area should elect the authority, however, the

members of UPJN were elected by the Government. Further, by way of NN. 15/2021 dated November 18, 2021,

the tax of 12% was restricted to works contract supplied to a local authority only. As the UPJN does not
LT ‘ N CR ‘ e £

Applicant to UPJN would be chargeable to 18% GST.

GST not applicable on consideration received on sale of
residential site/ sites proposed to be converted

Rabia Khanum [TS - 471- AAR (KAR) - 2022- GST]

The Applicant owned land and were planning to convert that land into residential sites for sale. The
Applicant developed the land according to the District Town and Country Planning Act regulations. The
Applicant sought advance ruling to ascertain the GST applicability on sale of these sites.

The AAR observed that in terms of
Circular No. 177 dated August 3,
2022, that land may be sold either
as it is or after some development.
In either case, it is a sale of land
covered by Entry 5 of Schedule Il of
CGST Act which enumerates
™ activities or transactions which
shall be treated neither as a supply
of goods nor a supply of services
. and does not attract GST.
Accordingly, the AAR ruled that GST
is not applicable on consideration
and advance received for residential plots/sites proposed to be converted and on plots/sites sold after
completion of  basic work/necessary work
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Foreign resident rendering services from outside India prior to
2006 not taxable

Sojitz Corporation [TS - 400 - SC- 2022 - ST dated September 19, 2022]

The Apex Court dismissed the Revenue's appeal against the CESTAT order
invalidating the imposition of service tax and penalty on the services provided

by a non -resident to a resident of India. Citing the CBEC Circular dated
September 26, 2011, it was held that services received in India by a non -
resident/person located outside India prior to April 18, 2006 would be exempted from service tax under
the Finance Act.
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1 Notification  No.
18/2022 - Central

Tax dated
September 28,
2022

VISION 360

AL N

Summary

Amendments to the CGST Act

The CBIC vide the Notification has amended various provisions of the Finance
Act, 2022, which have come into effect from October 01, 2022. Following are
the key amendments:

9 Section 16 [Eligibility and conditions for taking input tax credit]

3 A new clause (ba) has been inserted in sub - section (2) restricting ITC to
the extent it is available in as per GSTR - 2B; and

3 Time limit for availing ITC in respect of invoices or debit note for a F.Y. is
extended up to 30th November of following financial year

9 Section 29 [Cancellation or suspension of registrations]

i The Proper Officers may cancel the registration of composition dealers
who have not furnished their return in a F.Y. beyond three months from the
due date;

3 The Proper Officers may cancel the registration of any registered persons
(other than composition dealers), who have not furnished their return for
the specified period as may be prescribed

9 Section 34 [Credit and Debit Notes]

3 Any registered person who issues a credit note in relation to a supply of
goods or services or both shall declare the details of such credit note in
their return for the month before 30th November of the subsequent F.Y.

9 Section 37 [Furnishing details of outward supplies]

[} Last date for rectification or error in respect of outward supplies can be
made till 30th day of November following the end of the FY to which such
invoice pertains

1 Section 38 [Furnishing details of inward supplies]

3 Only the eligible ITC which is available in Form GSTR - 2B can be availed by
the recipient
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9 Section 39 [Furnishing of returns]

3 The non - resident taxable person should furnish the return for a month by
13th day of the following month;

3 Time limit for rectification of errors in the return has been extended up to
30th November of the following F.Y.

9 Section 42, 43.43A [Provisions relating to matching and reclaiming ITC]

3 Provisions relating to provisional claim of ITC have been omitted, as GSTR -
2B is the principal document, basis which credit is to be claimed

9 Section 47 [Levy of Late Fees]

3 Late fees prescribed for delayed filing of TCS Return in Form GSTR -8

1 Section 49 [Payment of tax, interest, penalty and other amounts]

3 Taxpayers can transfer of any amount of tax, interest, penalty, fee etc.
available in electronic cash ledger to a distinct person registered under
same PAN

1 Section 52 [Collection of tax at source]

3 Time limit for rectification of errors in return furnished in form GSTR -8 (TCS
Returns) has been extended up to 30th November of following F.Y.

9 Section 54 [Refund of Tax]

3 The time limit for claiming tax refund by the by specialized agency of UNO
that has been paid on inward supplies, is extended from 6 months to 2
years from the last day of the quarter in which the said supply was
received

2 Notification ~ No. Amendments to the CGST Rules
19/2022 - Central
Tax dated
September 28,
2022

In line with the amendments made in the CGST Act, the CBIC has also notified
the corresponding amendments in the CGST Rules

3 Notification ~ No. Rescinds notification relating to refunds
20/2022 - Central
Tax dated
September 28,
2022

Notification No. 20/2018 b CT dated March 28, 2018 pertaining to special
refunds, has been rescinded
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4 Circular Guidelines for filing/revising TRAN - 1/TRAN- 2 pertaining to re -
NO0.180/12/2022 - opening of the GSTN portal
GST dated
September 09,
2022 1 Declaration may be filed in TRAN - 1/TRAN 2 or earlier filed TRAN - 1/TRAN 2
can be verified, on the common portal;

Summary

The CBIC has issued guidelines for filing/revising TRAN - 1/TRAN 2:

1 Entire claim shall be filed in one consolidated Form;

1 The Applicant shall submit a self - certified copy of the filed form, along
with prescribed declaration to the jurisdictional tax officer along within 7
days of filing of declaration;

1 Applicants may modify/edit, add or delete any record in any of the table
of the said forms before clicking the Submit button;

1 In cases where the credit is availed on the basis of TRAN - 1/TRAN 2 filed
earlier, which either wholly or partly been rejected, the appropriate
remedy is to prefer an appeal against the order or to pursue alternative
remedies available as per law.

I The declaration in TRAN -1/TRAN 2 filed/revised by the Applicant will be
subjected to necessary verification by the concerned tax officers.

9 Post verification, the jurisdictional tax officer will pass an order on merits
after granting reasonable opportunity of being heard;

1 Thereafter, the transitional credit will be allowed and reflected in the
Electronic Credit Ledger of the Applicant.

5 Instruction No. Guidelines for launching of prosecution under the CGST Act
04/2022 -23 [GST b
Investigation]
dated September
01, 2022

The CBIC has issued guidelines for initiating prosecution under the CGST Act.
The Instructions inter alia provide that any person who violates the provision
of section 132 of the CGST Act, may be subjected to criminal proceedings and
prosecution. Following are the key highlights of the Instructions.

9 Prosecution should not be launched in cases of technical nature or where
there is difference of opinion regarding interpretation of law.

1 Prior to prosecution, the nature and sufficiency of evidence should be
carefully evaluated. Because the standard of proof in a criminal
prosecution is higher than in an adjudication proceeding, the evidence
must be weighed and must establish mens - rea beyond reasonable doubt
in order to recommend prosecution, even if the demand is confirmed in
the adjudication proceedings.

9 The prosecution can be initiated where the amount of tax/ ITC/ refund in
relation to specified offences is more than INR 5 crore. However, in case of
habitual evaders and arrest cases, the monetary limit shall not be
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1 The decision to prosecute must be made on a case - by - case basis based
on the evidence available. In the case of public limited companies,
prosecution should not be launched against all directors of the company
whereas it should be limited to those who oversee the company's daily
operations and actively participated in the tax evasion.
s

The amendments in the CGST Act had been recommended in the Finance Bill in February 2022. However,
the same are being notified after a period of 6 months. Nonetheless, as they say... better late than never.
These amendments are welcome by the Trade and Industry. Especially the amendment to Section 16(4)
of the CGST Act. Further, in lines with the said amendment, various due dates such as the last day for
issuance of credit notes and reporting in GSTR - 1, rectifications in GSTR -1, GSTR3B, etc.

It would further be pertinent to note that generally the Financial Statements of any Company are closed

in the month of September. Thus, any missed -out credit, transactions, credit notes, etc. which are
identified during the finalizing and closing of the Financials Statements in the month of September, can

now be availed by virtue of the amendment in Section 16(4) of the CGST Act.

It shall also be borne in mind that the due date for availing credit u/s. 16(4) has been extended till 30th
November of the following F.Y. and not the due date of filing the return for the month of November. Thus,
effectively the credit for a particular F.Y. can be availed in GSTR - 3B for the month of October of the
following F.Y., provided that the same is filed on or before 30th November.
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Drawback cannot be denied for bona :
fide mistake in marking drawback ‘
claim serial No.

Guijarat Nippon International Private Limited [2022 - TIOL- 751- HC- DEL- GST]

The Petitioner had claimed duty drawback on exported goods on the Customs component. During the
filing of the SB, the Petitioner had inadvertently mentioned the incorrect Sr. No. for claiming drawback i.e.,
8455A instead of 8455B. Accordingly, the Respondent had rejected drawback of the Customs component
on the premise that the Petitioner had claimed higher drawback.

The HC observed that the issue is no more res integra as the SC in RE: Shyam Textiles [SLP (C.)No.
19911/2021] had upheld the Gujarat HC decision holding that it is only a technical requirement to suffix the
J D O < N o, Aa* 0 T T o s

Ultimate use of goods cannot be criteria for arriving at valuation
of goods

Bytesware Electronics [Customs Appeal No. 20321 of 2021]

The Appellant had imported certain Integrated Circuits from China, the value of which had been disputed

by the Respondent. Accordingly, the declared value had been re - determined on a higher side. Aggrieved,
the Appellant preferred an Appeal against the value enhancement order. The CESTAT observed that
Commissioner had based his conclusions on the business model of the Appellant and the description of

the item in the BOE.

It was held that the ultimate use of the imported goods cannot be a criteria for deciding the valuation. The
Tribunal remarked that every business man is free to adopt his own way of conducting business. The
business model cannot be reason for rejecting the value of the goods. In the absence of any technical
opinion, comparing the imported goods with other goods, simply on the basis of description, is not
acceptable. Moreover, as per Rule 4 of CVR, 2007 the transaction value of identical goods in a sale at the
same commercial level and in substantially the same quantity as the goods being valued shall be used to
determine the value of imported goods. Accordingly, the CESTAT allowed the Appeal.
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1 Notification  No. FTP (2015- 2020) extended
37/2015 - 2020 ) i )
dated The Government has further extended the Foreign Trade Policy 2015 - 20 by six
months w.e.f. October 01, 2022 due to the global economic uncertainties
September 29,
2022
2 Notification No. Customs Import of Goods at Concessional Rate of Duty or for
74/2022 . | Specified End Use (IGCR) Rules, 2022
Customs  (N.T.) To simply and automate the procedures of IGCR Rules, 2022, the CBIC has
dated . . . . .
introduced certain changes to the rules while retaining the basic contours.
jg;;ember S The changes have broadened the scope of coverage of IGCR and ensure

that useful additional data fields are effectively captured. Some of the major
provisions introduced notification are as follows:

A) Specified End Use
1 End use may be specified under the Customs Act;

1 In case of end use, supply to the end user and nature of supply must be
captured in the IGCR automated module; and

1 Importers must keep a record of all goods supplied in a month and
provide details on the Common Portal in Form IGCR - 3.

B) Time Period for utilization of goods

1 Where time period for utilization of imported goods is not specified, then
time period of 6 months shall apply. This can be extended by the
Jurisdictional Commissioner for further 3 months subject to sufficient
reason furnished by the importers

C) Facility of immediate re - credit of bond

T A new form IGCR 3A has been introduced for immediate re - credit of
Bonds by Jurisdictional Officer, rather than waiting until the monthly
statement is filed.
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Summary

DGFT amends FTP in sync with RBI circular to enable

international trade to be settled in INR

The DGFT has issued permitting invoicing, payment and settlement of exports
and imports in INR with all countries through Rupee Vostro Account in sync
with the RBI Circular dated July 11, 2022. This notification has been made
effective immediately.

Validity of e - scrips increases from one year to two years

CBIC, had amended the Electronic Duty Credit Ledger Regulations, 2021,
wherein the validity of e - scrip from the date of its creation has been extended
to two years from one year.

After the expiry of two years, the unutilized e
of the e - scrip shall not change on account of the transfer of the e - scrip.

The DGFT extends the last date for uploading e - BRCs

The DGFT has extended the last date for uploading of all e
ROSCTL scrips have been issued for shipping bills till September 30, 2022.

‘e
~
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From t he Jud.]

HC sets aside CLB order dismissing
company petition without hearing
1 ’ I'O ¢ [ 1 7 1 = ﬂ
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Dinesh Jhunjhunwala vs. Citixsys Technologies Ltd. & Ors.
CO.A(SB) 21/2016 & Co.Appl. No. 1343/2019

In the instant case, the CLB had dismissed the Dinesh Jhunjhunwala i.e Shareholder ("Appellant") petition
under Section 397/ 398 of the Companies Act against oppression and mismanagement in the Respondent

- Company ( Citixsys Technologies Ltd. & Ors) on the ground that Appellant and other shareholders had

failed to constitute 1/10th of the total number of members of the Respondent - Company as required under
Section 399 of the Companies Act, 1965 on the date of filing the company petition.

The HC noted that the Respondent - Company had
merely produced the register of members before
CLB and had not filed any application before CLB
for challenging the maintainability of the petition.
The transfer of shares had taken place prior to
filing of petition by the Appellant and the CLB
placed reliance on the register of members,
without giving any opportunity to the Appellant to
challenge the entries made therein, while
% dismissing the petiton on grounds  of
" maintainability.

High Court also considered the decision made in
Dayagen Pvt. Ltd[2008 (105) DRJ 29] , Wherein it
was held that a petition could be dismissed at a

preliminary stage only if the claim put forward by
the applicant could not be established even if all the allegations made in the petition were accepted to be
true.
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Phoenix ARC Pvt. Ltd. & Anr (Petitioner) vs State of Maharashtra & Ors (Respondent)

Writ Petition No. 9749 of 2021
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loan was secured by a registered mortgage created by Borrowers in favour of Religare. Thereafter, the
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account, as a NPA. Thereafter by a Deed of Assignment, Religare, unconditionally and absolutely, assigned
all its right, title, interest and benefit under the said loan agreement to the Phoenix ARC Pvt. Ltd
(Petitioner), and in that capacity, Phoenix ARC issued notice under SARFAESI Act to the Borrowers calling
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upon to make payment which was denied by them. Since the Borrowers had failed and neglected to
discharge in full the outstanding loan amount, the Petitioner took symbolic possession of the secured
asset.

Simultaneously the Petitioner filed an application under Section 14 of the SARFAESI Act seeking the
assistance of Respondent for taking physical possession of the secured assets. The Additional Respondent
declined to assist the Petitioner in taking possession of the secured assets after holding that the
application filed by Petitioner under SARFAESI Act was legal and valid.

Aggrieved, Petitioner approached the HC which observed that the jurisdiction of the Respondent under
Section 14 of the SARFAESI Act was purely ministerial and limited only to assisting secured creditors in
taking possession of secured assets and nothing more. The Respondent had not only transgressed the
jurisdiction vested in him under Section 14 of the SARFAESI Act but had also acted contrary to it by

y T = = = FI ¢ = = = ‘
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of their secured assets but in fact granting relief (directly or indirectly) to borrowers. The HC observed tha

the proceedings adopted by Petitioner to secure possession of its security interest had been effectively
scuttled and resulted in relief being granted to defaulting and non - cooperative borrowers. Accordingly,
setting aside the order of the Respondent, the HC remanded the matter back with a direction that the

same be heard and disposed within a period of six weeks in accordance with the provisions of Section 14 of

the SARFAESI Act.
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It would be interesting to note that in the present case, the HC also remarked that it was shocked by
the grant of reliefs to the borrowers not only in the teeth of the provisions of Section 14 but also despite
the fact that these borrowers had not even contested the steps taken by the Petitioner under Section
13 for enforcement of its securing interest.

SAT upholds penalty on Managing Director, relatives for
takeover of company without making open offer

Rajiv R. Kotia vs. Shilpa Amit Kotia & Ors.
Appeal No. 337 of 2020

In the instant case, Appellant Rajiv Kotia and his relatives were alleged to

have committed violation of various provisions of the SAST Regulations.

The issue is regarding the alleged takeover of Sungold Capital Limited

("Sungold") by the Rajiv Kotia (present Appellants) in breach of the . .
provisions of the SAST Regulations. Appellant Rajiv Kotia was already a
promoter as well as the Managing Director of the Sungold . SEBI conducted
an investigation and found that Rajiv Kotia had acquired more than 20%
shares of the Company either directly or thru relatives which SEBI
investigation revealed that they were near relatives and were acting in
concert. It was also found that they have not fulfilled the requirement of
making an open offer as required by SAST regulations. Therefore, a show
cause notice was issued to them by SEBI. The Appellants submitted that
they were not acting in concert and the trading in the shares of the
company was earlier suspended, causing the Rajiv Kotia (appellants) to
acquire the shares on different dates, whereas SEBI is falsely considering
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only the dematerialization dates. Not convinced with this contention of the Appellants, SEBI passed an
order imposing a penalty on the Appellants for the acquisition of the shares and the takeover of the
company without making an open offer.

Aggrieved by this order of SEBI, the Appellants approached the SAT which noting that it was not disputed
that if the acquisitions by all the Appellants were taken cumulatively into consideration, the necessity to
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Regulations implied that the acquisition of shares by a person with any person acting in concert with him
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there was some agreement or understanding either direct or indirect to co - operate for acquiring the
L T T e E R O
within the meaning of Section 6 of the Companies Act. Thus, as all the Appellants were relatives and
OO £ I
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appeal against the SEBI order and penalized the Appellants.
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discharge co - borrower, Affirms NCLAT order
Maitreya Doshi (Appealant) vs. Anand Rathi Global Finance Ltd. & Anr (Respondent)
Civil Appeal No. 6613 of 2021
The Appellant is a suspended Director of Doshi Holdings. Anand Rathi Global Finance Ltd.

(Respondent), a NBFC (hereinafter referred to as Financial Creditor) disbursed loan to Premier Ltd. As per
the Loan - cum - Pledge agreements Doshi Holding pledged shared held by it in Premier Ltd. in favour of
NBFC as security of Loan. Respondent called upon Premier Ltd. and Doshi Holdings Pvt Ltd., to pay the
entire outstanding loan amount and since they were not able to pay the amount, Respondent filed a
petition against both of them before NCLT for initiation of CIRP which was admitted by NCLT.

Aggrieved by this, Appellant approached the National Company Law Appellate Authority (NCLAT) which
upheld the decision of the NCLT, which caused the Appellant to approach the SC. Remarking that the same
amount could not be realised from both the Corporate Debtors, the SC observed that if the dues were

VISION 360 October 2022 | Edition 25

36



From the Judiciary

realised in part from one Corporate Debtor, the balance may be realised from the other Corporate Debtor

being the co - borrower. However, once the claim of the Financial Creditor was discharged, there could be

no question of recovery of the claim twice over. Further, placing reliance on Lalit Kumar Jain vs Union
Bank of India [(2021) 9 SCC 321] , the SC observed that if there were two borrowers or if two corporate
bodies fell within the ambit of Corporate Debtors, there was no reason why proceedings could not be

initiated against both the Corporate Debtors and the approval of a resolution in respect of one borrower

would not discharge the co - borrower. Accordingly, upholding the decision of the NCLAT of separate
insolvency proceedings for same debt, against principal borrower and guarantor, the SC dismissed the

appeal filed by the Appellant against the NCLAT order.
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| L > . . . - Managing
Director in insider trading case
SEBI vs. Abhijit Rajan
Civil Appeal No0.563 of 2020

Mr. Abhijit Rajan (Respondent) was the Chairman and Managing Director of Gammon Infrastructure
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Highways Authority of India. GIPL entered into two shareholders agreements with another company
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was to invest in other SPV for their respective projects. The Board of Directors of GIPL passed a resolution
authorizing the termination of both shareholders agreements. Thereafter, Respondent sold majority of
shares (approx.) held by him in GIPL on August 22, 2013. Subsequently, GIPL made a disclosure to the NSE
and the BSE regarding the termination of two shareholders agreements on August 30, 2013. The
Respondent later resigned from the post of Chairman and Managing Director of GIPL in August 20, 2013. In

a preliminary enquiry SEBI held that Respondent violated the provisions of the SEBI Act and consequently
restrained him from buying, selling or dealing in securities
and accessing the security markets directly or indirectly.
Further SEBI passed an order by which it was held that the
Respondent was guilty of insider trading and hence liable
to disgorge the amount of unlawful gains made by him.
Aggrieved, the Respondent approached the SAT which
observed that he was in dire need to sell the shares at
that time for the purpose of Corporate Debt Restructuring
package and hence could not have been said to have
indulged in trading on the basis of information within his
knowledge.

Aggrieved, SEBI approached the SC which upheld the
findings of the SAT, observed that sale by a person at a
time when the price of the securities was likely to shoot up
on account of price sensitive information coming into the
public domain or the purchase by a person at a time
when the price of shares was likely to go downward due to
price sensitive information getting published, could not come under the category of insider trading.
Further, if a person sold his stocks without waiting for the market trend to show up, it could only be taken as
a sale, devoid of any desire to make unlawful gains, even if it could not be termed as a distress sale.
Moreover, an attempt by the insider to encash the benefit of the information is not exactly the same as
mens rea, and the court could always test whether the act of the insider in dealing with the securities, was

VISION 360 October 2022 | Edition 25

37



